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- burden-upon..that body. If this is so, it results from the
new pohcy declared by the Congress Whlch in eﬁect tvests
in. the Commission the power tofleg1slate in speclﬁc cases
as to the future conduct of the carrier. But it is also to be
' observed that SO long as the, Act continues in. 1ts present
form the great Jass. of rates W1]l be carrler-made rates,
as to whlch. the, Commlssmn need take no actlon except of
its own yohtlon or upon complamt ‘and may 'in such ‘¢ase
award reparatlon by reason of the charges made to shlp-
pers under the theretofot'e emstmg rate \ "
“Where the Commission has, upon coraplaint and after
. hearing, declared what is the maximum reasonable rate
to be charged'by a’ carrier; it may not at a-later tlme, and .
'upon the same or additional evidence as to the fact’situa~
tion existing when its.previous order was promulgated, by
declaring its own finding as'to reagonablenéss erreneous;
subject a carrier which conformed thereto fo the payment
.of reparation- measured, 1 by: what . the. Commission now
holds it should:-have declded in: the eailier proceedmg to
beareasonablerate B I T
‘The Judgmeniz is” .. '

LT L Afemed.

‘M. JUs'rIcE HOLMES dnd Mg. Jusftice BRrANDEIS think
that the. Judgment should be' reversed for the reasons
stated by Judge Hutcheson in the’ coneurring’ opinion in

Eagle Cotton O C'o V. Southem Ry C’o 51 F (2d)
443 445 o «

)
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1 Where 10 questlon was ralsed in the courts below wrth respect to
.%he sufficiency of an indictment, and no such question is. presented
nere, 1ts sufﬁczency mll be a%umed P, 392
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2. Upon an mdmtment in ‘three counts chargmg (1) maintenance of
a common nuisance by keeping mtomcatmg liquor for sale at a
specified place, (2) unlawful posséssion, and (3) unlawful sale, .a

. defendant was found guilty on the first and was acquitted on the
second and third. The ,evidence was the same on each count. I
was contended that’ the ev1dence on the nuisance count was insuf-

- ficient and that the verdict was inconsistent.. Held?

(1) The evidence on-the mnsancp count wis sufficient to warrant
-a verdiet of guilty, P. 392,

(2) Consistency in the verdict was not required. P. 393.

(3) The verdict may not be upset by. speculation or inquiry into-
whether it was the result of comprom1se or mlstake on-the part of
the jury. P. 394.

3. 'Where offenses are separately charged in the counts of a_single

- indictment, though, the evidence is the same in support of each, an
'acquittal on one: may not be pleadsd as res judicata of the other
. P."893. e "

50- F. (20) 779, afﬁrmed

CERTIORARI, post, p. 607, to review-a judgment of the
Circuit Court of Appeals which- affirmed a judgment of
the District Court upon ‘a verdict of guilty under the
-National Proh1b1t10n Act See Borum v. U. 8., post,
Pp. 596.

_ Mr. Roger O’Donnell argued the cause, and Mr. Ray-
mond T. C'oughlm filed a, brief, for petitioner.

Solicitor General ‘Thacher, With whom Assistant. Attor-
ney General Youngquist and ‘Messrs. Mahlon D. Kiefer,
John J. Byrne, and -Francis H. Horan were on the brief,
for the Uﬁited Statesi 4

. Mg. Justice HoLMmEs delivered the -opinion of the
Court '

’I;‘he petitioner was indicted in three counts, first, for
maintaining a common nuisance by keeping for sale’at a«
specified place intoxicating liquor, second, for unlawful
possession of intoxicating liquor, and third, for the unlaw-
ful sale of such liquor. The jury acquitted him on the;
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ASecond and third counts, and found him: gullty on the first.
No questlon was raised in the courts below with respect to
the’ sufficiency of the indictment on the first count, and -
no such question has been presented here. The cdse was
tried upon ‘the assumptlon that the indictment was good
as to that count, and, in the opinion of the majority, we
should make the same assumption.

The defendant says that the evidence did not warrant a

" conviction; and that the verdict-on the secorid and third :
‘counts is ineonsistent with that upon the first; and that foxj
this reasoni also he is entitled to be discharged. The evi-
dence was the same for all the counts. - The defendant
owned the esta.bhshment where the alleged sale took
plage. It consisted of a front room where fishing tackle,
sporting goods cigars -and soft drinks were sold, and a
larger room in the rear with pool tables and a bar. Two
prohibition agents and two unknown men walked in and
ordered from the defendant three glasses of whiskey and
-one of beer and were served without further conversation.
A little later two more drinks were’ called -for and fur-
nished. The- whiskey was served in ordinary whiskey
glasses from underneath the bar and the money paid for
ity twenty—ﬁve cents a glass, was put into a cash register
behind the bar. The testimony, if believed, showed.a
regular course of business, which manifestly was continu- .
ous, Fisher v. United States, 32 F. (2d) 602, 604, and war- -
ranted a verdict of guilty on the nuisance count. The
defendant gave evidence that he was elsewhere at the’
time of the alleged sale and did not make it. He contends
that the verdict is inconsistent, since it negatives posses-
sion and affirms the nuisance, the proof of the commission
of both alleged offenses cons1st1ng of identical evidence.
The Government says that even though the jury seens to
have believed that the defendant was elsewhere at the
time of the alleged sale and did not make it, the verdict
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is not necessarily inconsistent, for some third person, with
defendant’s knowledge, may have been doing business on
the prerises, and if so they were: a nuisance, and the
defendant was guilty although he neither possessed nor
sold intoxicating liquors upon them; that whereas the
Government’s witnesses may have been mistaken in say-
ing that the defendant sold, they may have been right to
‘the extent that someone did, and if-that be true the
defendant’s knowledge could. be inferred, this being his
place 6f business and he being habitually present there.
It is further argued that it may be inferred that he re-
ceived the money coming from the sale, and that he know=
ingly abetted the seller in the acts that created the
nlisance on the premises that the defendant. controlled.

Consistency in the verdiet is' not mnecessary. Each
count in an indietment is regarded as if it was a separate
indictment, Latham v. The Queen, 5 Best & Smith 635,
642, 643. . Selvester v. United States, 170 U. S. 262. If
separate indictments had been presented against the de-
fendant for possession and for maintenance of a nuisance,
and had been separately tried, the same evidence being
offered in support of each, an acquittal on one could not
be pleaded as res judicata of the other. Where the of-’
fenses are separately charged in the counts of a smgle
indictment the same rule must hold. As was said in
Steckler v. United States, 7 F. (2d)- 59, 60: )

“The most that can be said in such cases is that the ver-
dict shows that either in the acquittal or the conviction the
jury did not speak their real conclusions, but that does not *
show that they were not convinced of the defendant’s
guilt,. We mterpret the acquittal as no more than their
assumption of a power which they had no right.to exer-
cise, but to which they were disposed through lenity.”

Compare Hormng v..District of Columbia, 254 U. S.
135. ,
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- .'That the verdict ‘may have:been the-result of compro-
mise, or of a mistake on the part of the jury, is pd’ssible

But ‘verdicts cannot be upset by speculatlon or mqulry
mto such matters

Judgment aﬁirmed

M‘R JUSTICE BUTLER dlssentmg

R3]

" The indictment contams thiee ¢otnts and accuses petl—
tioner of violations of the hquor laws. 'The first i 1s under
§ 33 and the other two are under § 12 of Title 27, U. 8.
Codé, being, respectively, §§ 21 and 8 of Tltle IT 'of the
National Prohibition Act, 41 Stat. 308, 314 The pertl-
- nent words are:
“§33. Any J*. . building . . . orplace Where
. intoxicating liquor is manufactured, sold, kept, or bar-
tered in violation of this chapter [title], and all intoxicat-
ing hquor and property kept and used in maintaining the
same, is hereby declared to be' a common nuisance, and
any person who maintains stich 4 common nu1sance shall
bé guilty-of & misdemeanor . . 7 ’

' “§12. Nopersonshall . . “sell" R orpos-
sess any intoxicating liquor ‘except as authorlzed m thls
‘ cha,pter Ttitle]l . .

The first count cites § 33 and charges that petitioner.on
‘the fourth of July, 1930 (the evidence shows that June’ 26
was meant) “at'a place known as No '301-2d Street, in
“the Clty of Bureka . . . did- mamtam 2 com- |
mon nuisdnce, in ‘then and there knowmgly and wﬂlfully
committing'a proh1b1ted and unlawful act ‘of keeping for
sale’at said place’certain intoxicating liquor - ! . to
wit: five drinks of whiskey and one drink of beer . ‘. .”

“The second eites § 12 and charges that ‘he then and there
committed ‘a prohibited and unlawful act of “ possession
of the said certain intoxicating liquor.” The 'third cites

§ 12 and charges that on June 26, 1930, he did then and
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there knowingly and willfully commit. a prohibited. and
- unlawful act of “sale of certain intoxicating liquor .. . .
to wit: five drinks of whiskey and ‘one drink. of beer.” -

The nuisance charged is specifically: limited.'to the
“ keeping for sale” of the six drinks mentioned. -The un-
lawful possession count is limited to the. Samé.drinks,.
The unlawful sale alleged is limited to six.drinks..” The’
evidence showed that the same hquor const1tuted the
sole basis of each count.. . - : - S T S R

At the trial it was shown that pet1t1oner owned and
carried on business in the place ‘describéd; that there was
a front room where sporting goods, cigars and soft’drinks
were sold and a back room in which defendant had a-bar,
pool and card tables and all kinds of soft: drmks -The bar
was used to wait on customers in that room. There were
some one-ounce whiskey glasses Whlch pet1t1oner testlﬁed
were used to.serve bitters. , . ..

. Two federal prohibition agents testlﬁed that about 7 30
0 clock in the afternoon of June 26, 1930, they and- two
unknown ,men, - whom they referred to .as. “ pick- -ups,”.
~ entered the rear room and found - pet1t10ner ‘behind the-
bar; that one of the agents bought from pet1t1oner “ three
whlskeys and one beer ” and paid him a dollar which he

- rang up on the cash’ reg1sten that the other, agent bought - 3

from him two more drinks of Whrskey and that all such
liquor was consumed on the premises by the’ agents and -
their compamons No other sale was shown No arrest,
search or seizure was then made or attempted ‘Marron
v. United States, 275 U.'S. 192. ".Eight days later federal
officers having a wartant for arrest accompamed by one of
the prohibition agentsraided the place and arrested peti-
tioner. There was no evidence that any liquor was found.
Petitioner testified and introduced other evidence to- -show
that he was absent from Eureka and’ not in -the place
until some time between*8: 00 and ‘8:80 o clock that
© evening.. - e
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The trial court charged:
“The element of nuisance is the keeping 6f intoxicat-
" ing liquor for sale. If you find from the evidence that
the defendant had in his possession any liquor ... .
for. the purpose of such sale, then you must ﬁnd the de-
fendant guilty. . . .
~ “If you find. from the evidence that the defendant un-
lawfully possessed intoxicating liquor, of course it will be
your duty to find him guﬂty of that charge; . .. .

“Of course, if . . . you believe that he is- guﬂty
. . . of ha,vmg sold liquor at his said place of busi--
ness, it will be your duty to find him guilty of that.
charge. . .

“ When an indictment charges a defendant with crime,
it is not necessary for the Government to prove that the
act was committed by the defendant personally, but it is
sufficient for the Government to prove that the act was
committed by an agent of the defendant and committed
in the course of the agency and in furtherance of if. . . .

“Tinstruct you . . .’ that it is the law that ¢ Who-
‘ever directly commits any act constituting an offense de-
fined in any law -of the United States or aids or abets or
procures its commission is a pr1nc1pa1’ [apparently re-
ferring to 18 U. 8. C,, § 550] ' '

“The defendant has introduced evidence tending to
‘show that he was not present at the time and place of
the commission of the crime charged in this mdlctment

If the evidence of an alibi in connection with all
the other evidence raises & reasonable doubt of the pres-
ence of the defendant at the time and place of the crime
he should be acquitted.”

The jury acquitted petitioner on the possession. and
sales counts and convicted him on the nuisance count.

The court by the first quoted instruction, in harmony
with the’ pleadings, authorized the conviction of peti-
tioner upon the finding of the possession for sale of the
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six drinks without more. The familiar rules that the
principal may be beld for acts of his agent and that one
who aids or proctires the commission of crime is a prin-
cipal applied equally to all the accusations and were not
limited to the first count. The charge that if petitioner
was absent he must be acquitted also applied on all
counts. There is no ground to hold that the jury, not-
. withstanding petitioner’s absence from the place -when
the prohibition agents were there, found him guilty of
nuisance and that becaiise of that absence it found him
not guilty of the very act alleged to constitute the nui-
sance. The jury must have rejected’ his alibi. And, if
petitioner through another kept for sale the liquor as
charged in the first count; he necessarily acted through
the same agént as to the 1dent1ca1 pocsessmn alleged in
- the second.

The definition of nuisance in § 33 manifestly requires
_continuity of maintenance, that is, 4 practice or course of
'business. Inheérently it is a continuous offense having
duration. Cf. In re Snow, 120 U.'S. 274, 281. Block-
-burger v. United States, ante, p. 299: This is confirmed by
§ 34, which authorizes temporary and permanent injunc-
tions for the abatement of such nuisances. But to hold:
- that unlawful possession or a single:sale, without more,
constitutes a nuisance as defined “would be to render
meaningless the other provisions of the law in which the
Congress has denounced these specific-acts, and provided
punishment for their violation.” Barker v. United States,
289 Fed. 249, 250. A single sale, if attended by ecircum-
stances warranting the inference that the defendant is
engaged in a practice of which the sale is but an instance,
may be sufficient to establish the offense. ‘But mere pos-
session for sale in a building of a half-dozen drinks does
not measure up to the standard. Lewinsohn v. United
States, 278 Fed. 421, 425. Reynolds v. United States, 282
Fed. 256, 258. Singer v. United States, 288 Fed. 695, 696.-
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Mller y: United States, 300 Fed. 529, 537. United States
V., Ward, 6 F. (2d).182." Schechter v. United. States, F,
(2d) 881.. Fishery. Umted States, 32 F. (2d) 602, 604.

. The facts alleged i in the first count are not sufﬁment to
constﬂ:ute nuisance,. They samount only-to a charge ‘of
unlawful possession, :The count contains nothlng as to
the, character of the. place.. No _practice or course . of
busmess mamtamed or mtended is alleged.. The facts sef,
forth -are not dlstmcrulsha’ple from those alleged as con~
sfltutmg the unlawful possession charged in, the second
count.u Tt is of no legal significance that the pleader c1ted
§.33 in the ﬁrst count and § 12.in the others and. referred
to the oﬂ?ense as’ nulsance ? and failed to charactenze or .
name those. charged in. the others ~Willioms . v. , Umted
States, 168 I? S. 382,389. . Hammez‘ V. Umted States, 271
U. S. 620, .625. People v. Aro, 6 Cal. 207. State V..
-Murray, 41 Towa, 580.

/By ﬁndmg petltloner not, gullty under the second and
thlrd counts; the. jury concluswely established that the
evidence was not-sufficient to-prove the unlawful posses-
sion. or, sale ‘there, alleged. . Since the first count charged
- rothing more than unlawful -possession, this amounted to
contradictory ﬁndmgs.on the same fact., But even if that
count; charged a.nuisance; the unlawful keepmg of that
. liquor for-sale was. essential, to -the, offense, in fact the
corpus. dehctl and ;the verdict of guﬂty necessanly in-
cluded a finding of the very.possession that was_conclu-
sively. negatived by the verdict. tinder the second count.
If the:finding of guiltion the first count were not contra-
. dicted, by anotheér finding contained in the same verdict, .
or if it:stood alone a judgment would properly bé entered
thereon convicting petitioner: of the.unlawful possession.
18 U.S..C., § 565, .. Samlin v. United States, 278 Fed. 170.
Sparf and Hansen v. United States, 156 U. S 51 62
Wallacev Umted States 162U S. 466 476. - .
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“This is not a failure of the jury to pass on all the counts
submitted to them as in Selvester v. United States, 170
U. 8. 262, and Latham v. The Queen, 5 B. & S. 635, cited. -
in the opinion here. In this case the jury responded to
all the issues, but the'findings cannot be reconciled.- Pos-
session was alleged in the second ¢ount and hegatived by
the jury. Nothing remains to support the opp051te find-
ing under the first count.” The repugnancy is such that if
the first is accepted the second must be rejected. I am of
opinion that this record -plainly requires-an express and
unqualified decision that these ﬁndmgs conﬂlct and are
completely repugnant.

What is the legal effect of such conflict in the verdiet?

Where the jury’s action reflects mere mconsmtency in
the consideration- of the evidence, which resiilts in ap-
parently illogical or unreasonable conclusions,’ courts ‘will
disregard differences and give effect 16 the verdict.r - - -

In civil cases where there is conflict betweern ‘a special
and general verdict the former will prevail.  Lemke V.
Chicagoy M. & St. P. R. Co., 39 Wis. 449. 'If here the
first count stated facts which taken with the speclﬁed pos-
session of six drinks would be sufficient to constitute nui-

* Dimmick V. -United States, 121 Fed. 638, 642. Boone v. United”
- States, 257 Fed. 963, 968. ‘American Socialist Society v. United States,
266 Fed. 212, 214.  Bullock v. ({'mted States, 289-Fed 29, 32." Car-
rignan v. United States, 290 Fed. 189, 190. Lee. Choy v. United
States, 293 Fed. 582, 584. Dallas.v. United States, 4 F. (2d) 201,
202. . Hesse v. United States, 28 E. (2d) 770. United States V. Ander—
“son, 81 F. (2d) 436. Pankrate Lumber Co. y. Umtéd States, 50 F.
(2d) 174. Thompson v. State, 177 Ark. 1, 10 58 W. 2d) 355‘
People v. Edwards, 72 Cal. App: 102, '117; 236 Pac. 944. 'Holt v.
People (Colo.), 1 Pac.-(2d) 921, 922. - Rokvzcv ‘State, 194 Ind. 450 )
143 N. E. 357. State v. Brizendine, 114 Xan. 699, 703; 220 Pac. 174,
Lanasa v. State, 109 Md, 602, 609; 71 Atl..1058. -State v. Daly, 77
Mont. 387, 391; 250 Pac. 976 Weinecke v. State, 34 Neb. 14, 23;
51 N. W. 807. People v. Haupt, 247 N. Y. 369, 371; 160 N. E. 643
State v. Brown, 198 N, C,41; 150 s E 635,
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sance, the finding.of not guilty on' the possession count
would be in principle and effect a special finding negativ-
ing that element of the offense charged. Cf, People v.
Piper, 50 Mich. 390; 15 N. W. 523. In a civil case, if the
inconsistency: is between ,ﬁndmgs in a spec1a1 verdict in
respect of a .controlling fact no judgment ean be entered.
As said by Chief J ustice Ryan “The verdict on a mate-
rial point finds for each party, and against each party,
being, in effect, equgvalent to.disagreement of the jury.
The answer assumes to cut a single and indivisible truth’
in two. . . -~ No Judgment can rest on such a verdict,
and no court should receive it.” Carroll v. Bohan, 43
Wis. 218, 220.- Haives v. Chicago- & N.-W. R. Co., 41.
Wis. - 44, 51 Dawvis. v.. Farmmgton 42 Wis. 425, 431
-German Ins Co V. Smellcer, 38 Kan. 285 16 Pac. 735.
Under. the common law a jury may give a spemal verdict
' in a criminal.case. -2 Hawkins P. C., 8th ed,, c. 47, § 3.
" 4 ‘Blackstone, pp. 360-361." Commonwedlth v. .Call, 21
Pick. 509, 514. .Commonwealth v. Eichelberger, 119.Pa,
St. 254, 263; 13 Atl. 422. State v. Bray, 89 N.”C. 480.
) ~Pe0ple v. Piper, supra. No judgment may- be.entered -
upon. an uncertain special- verdlct People V. OZcott 2
Johns. 301,311, -

- In criminal cases 1o fonn of verdict will be good which
‘creates a repugnancy or. a,bsurdlty in the conv1ct10n 2
_ B1shop, New Criminal Procedure, 2d ed., § 1015a (5).

- 'Where one by dlﬁerent counts is accused of two crimes
Whlch by reason 01 their nature cannot be committed by )
the same person, a verdict of guilty ¢ on both counts will be
held so inconsistent with itself and so uncertain in law
that no:judgment can be entered thereon.- Such verdicts
are so meaningless as to: be without force. "Regina  v.
Evans, 7-Cox C. C. 151, 157. ' Rosenthal v. United States,
276 Fed. 714 C’ommonwealt’h v. Haskins,.128 Mass. 60.
Tobin V. People, 104 T11. 565." And see Commonwedalth v,
Lowrey, 158 Mass. 18, 20; 32 N. E. 940,
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In Regina v. Evans, supra, one count aceused the pris-
oner of ‘stealing sheep. Another count charged him with
having received them on the same day. There was a ver-
dict amounting to a finding of gullty on each count. The
Court of Queen’s Bench held it mcpns1stent The chief
justice announcing the judgment said (p. 157): “ This
record must therefore be dealt with as if there had been a
special verdict, on which the court should fnd matter.
which would not justify either an acquittal or convietion.
The practice in such a case has been to award a venire de
novo. The cases in Lord Raymond’s reports, and the
later cases, sanction such a course, and we cannot see any

good grounds for distinguishing an uncertain general ver- -

dict, such: as this, from an uncertain special verdict.”

In Rosenthal v. United States, supra, three were indicted '

under the Act of February 13, 1913, 37 Stat. 670. One
count accused them of -having bought and received prop-
- erty.that had been stolen from a car, then being a sh1p-

" ment in interstate commerce, knowmg it to have beén so

stolen. - The second count eharged that at the same time
and place they had that property in their possession under
) like circumstances and with like knowledge.

On thefirst'count the jury found all not gullty. On the-
_ other count all were acquitted but onie and he"was found .

guilty. The evidence showed that the ‘property had been
stolen and disclosed only-one transaction between the
thieves and the defendant who was found guilty. The

court said (p: 715): “ By its-verdict upon the first count ..

of the indictment the jury found that the plaintiff in
error neither bought nor received .the cigarettes from
them [the thieves] with knowledge of the.theft, and by its
verdict upon the second count that the plaintiff in error
was at the same time and place in possession of the prop-
erty with such guilty knowledge. The two findings were
thus wholly inconsistent and conflicting. For this reason
we feel obliged to reverse the judgment and remand the

case for a new trial.”
85912°—-32——26
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Upon the indictiment of séveral for an offensé that could
not ‘be ‘committed 'without the participation - of two or
more of them & verdlct of guilty agdinst one’ and of not
guilty for the -others: is 'deemed Wholly repughant and
invalid: 1 Chitty; Criminal Law, 5th Am. ed:, p. 640. -On
: mdletment of riot agamst three a verdiet-finding less than
that number guilty is void; for more than two must riot.
Harison ¥. Emngton, Popham " (2d ed.) '202. Rez v.
Heaps,'2 Salk.'593.: Thé King V. Sudbiry, 12 Med. 262
Reéxv.'Scott, 3 Burr. 1262, 1264, And on'a charge of con-
spiracy agamst two, a verdict convrctmg only one is void.
United States v. Hamilton, 26 Fed: Cas., pp: 90, 91; “No.
15,288, Feder v Uniited States, 257 Fed 694, 696. " Peo—
plev Olcott supm, 310—311 Queenv Manmng, 12Q B.
D. 241 245 Queen A Thompson 16 A. & B 832; 844
et seq.. And on the trla,l together of persons accused as
pnnc1pa1 and accessory, aequlttal of thé former renders a
verdict avalnst the latter bad because entlrely 1nconS1stent
with’ the 1nnocence of the person charged as  the. prmmpal
offender 2 Coke S Inst 184 “Foster, p:. 360. 1 Hale
P.C. (lst Am. ed) D 62a 2HakasP C c. 29 §47
United States v. C'rane, 4McLean 317 319 Fed Cas No .
14, 88& (’o7nmonwealthv Andrews 3 Mass 126 131

One accused in dlﬁerent counts of an 1ndlctment of the
‘«fune crime, there being no d1ﬂerence in-the means alleged
to have. been employed, may, not be, ad,]udged ‘guilty on a
verdiet:of -conviction on one count;: and of ;acquittal on the
other., Speiller v.. United States, 31 F..(2d). 682,. . 684.
State v. Akers, 278 Mo. 368, 370;.213.S..W: 424.. ,,S[tate V.
Headrick, 179 -Mo. 300,:307; 78 S. W. 630.:, Cf..Com-
monwealth v: BEdds, 14 Cray 406, 410 Umted States V.
Malone, 9 Fed. 897, 900:. Lo

- Wherethere is & verchct of not gullty on one- count and
a verdict of guilt on arother and the former necessarily
determines that the -evidence’ failed to establish 'a-fact
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" which is an essential ingredient of the offense charged in
the other count, then in determining ‘whether the evidence
was sufficient to sustain the finding of gullt the court
must exclude from con51derat1on the fact so found in fayor
of the accused -And so,in every such case the question of ‘
law for the court always is whether, outside the fact elim-~
inated by the verdict of not guilty, the evidence was suffi-
cient to warrant ‘the, conviction. H. ohenadel Brewing

- Co,V.: Umted States, 295 Fed. 489. Peru,v. United States,
"4 F. (2d) 881, Murphy v.. United. States, 18 F.  (2d)

509. Boyle v. United Stotes, 22 F. (2d)..547.- Kuck-v.

State, 149 Ga 191, 193; 99 S.E. 622. And see Baldzm v.
United. States 286 Fed. 133 T Lo

Under an mdlctment by -one count, accusmg -eight per-
sons,of'consplracy to maintain a nuisance and alleging
as an overt act the maintenance of that nuisance; and by
another charging that they did knowingly maintain such
-nuisance,, 8 verdlct acqulttmg them of the. conspiracy

(i e, the agreement to mamtam) and convicting them:
of havmg knowmgly maintained- the identical nuisance
specified in the conspiracy charge will not sipport a, Judg-
ment of gullt _This, for the reason that : by the verdlct
that all - knowmgly mamtamed the . nuisance,; the- jury- -

. necessanly found that - there was an agreement among
them to maintain ‘the nuisances The court said: “It is
unthmkable that .eight men should . for: a period, of . time

_have knowmgly mamtamed and operated the place where
mtomcatmg hquor was sold and kept for sale, without

_some kmd of an agreement among themselves ¥ Boylev.
United States, supra, 548.. . -

A brewmg company mdlcted for v1olat10n of the ’\Ia-
tional Prehibition Act was, accused by the first count of
unlawful manufacture at dlvers tlmes between dates more
than a year apart By the five counts followmg it was ac-
cused of unlawful sales ab ehﬂerent tlmes .and, by the sev-

oy, ot S § i
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enth count it Was accused of nuisance during that period
in that it maintained a place where liquor was manufac-
tured, kept and bartered. The jury-found defendant not
guilty under the first six counts, and guilty of nuisance
under the seventh. The court held the facts alleged in the
counts on which defendant was acquitted were to be
deemed as non-existent and excluded from consideration
in determining whether there was evidence to sustain the
nuisance charged. Finding no evidence outside the facts
so negatived, the court held conviction could not be sus-
tained. Hohenadel Brewing Co. v. United States, supra.

The Government cites Carrignan v. United States, 290
Fed. 189; Marshallo v. United States, 298 Fed. 74;
Steckler v. United States, 7 F. (2d) 59; and Gozner v.
United States, 9 F. (2d) 603. Ana see .S’ezden v. United
States, 16 F..(2d) 197.

In the Carrignan case defendant was accused in two
counts of violation of liquor laws; the first count charged
unlawful sale and the second maintenance of a nuisance.
The opinion does not disclose details alleged. The jury
acquitted on the sale ‘charge and convicted of nuisance.
The court distinguished the Rosenthal case, supra, and
said (p. 190): “In the- present case, plaintiff in error
eould have been'. convicted and sentenced upon both
"counts of the indictment. He could have been found
guilty of either offense without having been guilty of the
other.” - And it supported that statement by reference
to the-evidence. It is to be inferred from the opinion
that the allegations in the nuisance count were not, as
they are here, limited to the liquor bought by the govern-
ment agent. No repugnancy as a matter of law was
found or dealt with in the opinion, and there is nothing
in recognition or support of the principle here contended
for by the Government. - -~

In the Marshallo case the indictment was in two counts
for violation of liquor laws; the first was for-nuisance and,



DUNN ». UNITED STATES.  4b5

390 BurLer, J., dissenting.

the second for unlawful possession. The opinion does not
show details alleged. Marshallo was shown to be owner
and proprietor of the place. Government employees testi-
fied: The place was a soft drink parlor having a lunch bar
and back room. Two witnesses went into the back room
and ordered three drinks. Marshallo was behind the bar,
bottles of liquor were passed from the cellar through.a
hole in the floor, three drinks were handed to the waiter,
payment was made and rung up on a cash register. Im-
mediate examination of the cellar disclosed a large quan-
tity of liquor kept there. The jury found Marshallo
guilty of nuisance, not guilty of possession. He insisted
that the verdict of guilt of nuisance could not stand, be-
cause inconsistent with the acquittal of possession. The
court held there was ample evidence of nuisance and sus-
tained the verdict, citing the Carrignan case. The opinion
does not suggest that, outside the possession so specifically
found not proved, there was not ample evidence to estab-
lish defendant guilty of nuisance. The opinion shows no
such conflict or repugnancy that if one finding were true
the other necessarily must be false.

In the Steckler case—which the opinion of this eourt
cites—a druggist with a permit to possess liquor for sale
under prescribed regulations was indicted for violation of
~ liquor laws in four counts; the first charged nuisance—
the maintenance of a place where liquor was kept for sale
in violation of the Act—the second unlawful possession,
the third an unlawful sale on April 8, the fourth another
unlawful sale on that day. The jury found him guilty of
- unlawful possession and.acquitted him on the other
counts. Thecourt held Mearshallo v. United Statés. con~
trolling and—it need not be considered whether justifi-°
ably—dealt with the case as if there were an irreconcil-
able conflict. -It said (p. 60): “ No doubt it has generally
been assumed that, if a verdict was rationally inconsistent,
the convietion ought not to stand,-and probably that was
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the ¢ommon- law, though it is hard to- ﬁnd & case squarely
SO holdmg ' It concluded that the acqultta,l on the 1 nul-
sance” and'sales'¢counts was ai *“a ssumptmn of power
which ‘they.[the:jury] had ho’ nght 1o’ exercise’ "but to
which they were- dlsposed through flemty, and 'S0 sus-
tained thé conviction.” - g
Tn the Gozner case the‘indictmient charged v1olat10n of
the Tiquor laws; the first count charged unlawfil posses-
sion, the second unlawful possessmn of property for use in
the manufacture of intoxicating liquor, the thlrd manufac—
ture and’ the fourth the maintenance of a'nuisance. Goz-
ner was acqultted on’ the first three ard’ convicted of
. nuisance. *The court held the findings of’ not ‘guilty’ on -
the three "¢ounts did not have the foree’ of res: adJudlcata
precluding convietion on the other count, - ‘Bt ity was niot
held' or suggested ‘that, excludmg -the facts neeessamly .
 found not proved “under the first three counts; .there was
‘not evidence to Warrant convmtlon of defendant for the‘
maintenanée of the- nulsance “The reasomng of the court
does not apply in this cdse.’* One of ‘the judges i in‘a dis-
senting opinion insisted that there was: ‘a legal mcons1st— .
ency between the ﬁndmgs of not guilty in faver of Gozner -
on-the-three’ counts and'his convietion-on ‘the fourth and
‘main{ainéd that, outside the facts'necessarily négatived
by ‘the acqulttals there Was no eVIdence to conv1ct of
nuisanece.” . - S e
-~I*am of opinion tha’c ‘the auishomtles estabhsh as well-.
setﬂed ‘(1) that when;, apon” aii indictihent ehargmg the
sarne offense i different counts; the j jury acquits as to ‘one
and’ conv1cts on the other defendant s ent1t1ed 0 a ‘new
trial; and’ (2) that when' different crimes are charged in,
separa.te colints and the j Jury acquits asto one. and convicts
on 'the other, the convmtlon will be sustained ‘unléss; ex-
eludmg the facts Whlch the ]ury m rea,chmg 1ts verdlct of

it
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acquittal necessarily found not proved, it must be held as
a matter of law that there is not sufficient evidence to

warrant the verdict of guilty; and, where the evidence |

outside the facts so conclusively negatived by the acquitial
on one count, is not sufficient to sustain guilt on the other
count, defendant is entitled to a new trial.

The rule first stated is applicable here..  Excluding the

possession. negatived by the finding under the second

count, there is nothing of. substance left in the first count;

for its specifications were. limited to!the keeping for sale
of the identical drinks alleged in the second count to have
been unlawfully possessed Moreover, even if it be
thought that nuisance was suﬂimently alleged in the first
count, the unlawful possession “of the Six, ‘drinks was an

essential ingredient of the offense alleged.. The evidence

havmg been found insufficient. to-establish -such. posses-
sion; it cannot be held adequate to. warrant conviction
under the first count.  The ﬁndmg of not 0rullty is a final
determination - that possession, the gravamen of both
counts, was not proved.

The law. does not, permit. mvestlgatlons mto the dehb- .

erations of juries for ascertainment as. a matter of fact
upon what considerations verdiets are reached ; the sound-

ness of that rule has never been questioned. * There are

stronger reasons against speculating whether, or assummg
that, the jury through tenderness 'of dlsposmon -merey

or forbearance acquitted while knowing that its duty was

to conviet the accused. ‘- Conflict between the findings
maynot be explained. The inference that the j jury, seek-
ing rightly to dlscharge its duty, ‘made a mistake, is to be

preferred. over the suggestion that it found for defendant :

upon an assumptmn of power it might not lawfully exert.

I am of opmlon that the verdlct does not support the
Judgment 2o



